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Mel vin Sheets sued Bobby Joe Kyl e (Bobby Kyle) for
breach of contract. He sought damages and other relief. He
| ater anended his conplaint to add Bobby Kyle's son, Dennis Kyl e,
as an additional party defendant. Sheets alleged that he had
pur chased standing oak tinmber fromthe Kyles, for which he paid
$14,500. He charged that after he started to harvest the tinber,
Bobby Kyle refused to |l et himcontinue. After a bench trial, the
Chancel | or entered judgnent for Sheets and awarded hi m $20, 000 in
damages. The trial court held the Kyles jointly and severally
liable. They appeal, raising the follow ng issues for our

resol uti on:

1. Did the Chancellor err when he admtted
into evidence extrinsic parol evidence to aid
in the interpretation of the contract?

2. D d the Chancellor err in holding that
Bobby Kyl e contracted to sell tinber

bel onging partly to hinself and partly to his
son, Dennis Kyl e?

3. Ddthe Chancellor err in holding the
Kyles jointly and severally liable for
damages arising fromthe breach?

4. 1s the danage award of $20, 000 excessive?

In the fall of 1993, Bobby Kyl e approached Sheets and
told himhe had standing tinber to sell. |In Novenber, 1993,
Sheets and his agent, F.B. Patterson, Jr., net Bobby Kyle who

showed themthe tinber in question. It is undisputed that



Sheets, Patterson, and Bobby Kyl e wal ked over, and observed the
ti mber on, property |ocated on the east side of the Sweetwater-
Ki ngston road, and property on the west side. After sone

di scussi on, Sheets, through his agent, Patterson, made an offer
of $14,500 for the standing tinber. Shortly thereafter, Bobby

Kyl e accepted the offer.

A conpl eted contract was produced by a representative
of Sheets and presented to Bobby Kyle. As presented to Bobby
Kyle, the contract reflected the nane of “Joe Kyle” in the bl ank
for the nane of the owner. Bobby Kyle objected to this and told
Sheets’ representative that the nane “Dennis Kyl e” should be
witten in the blank for the owner. Pursuant to this request,
the nane “Joe” was scribbled over and the nane “Dennis Kyl e”
placed in the blank. Bobby Kyle explained at trial why he wanted

his son refl ected as the owner:

they had ny name on there instead of
Dennis’, and they knowed it was Dennis’
tinber to start with, I had done told themit
was Dennis’. And he changed that. And |
told himthat 1'd just go ahead and sign
Dennis’ nanme to it because he didn’'t have no
education. And | had to sign his nane to a
[ ot of stuff anyhow.

Q You were acting for Dennis in that respect?

A. Yeah, yeah, uh-huh
Q You had Dennis’ permssion to do that, | expect?
A Yeah.

Bobby Kyl e signed the nane “Dennis Kyle” at the bottom of the



contract. The contract is a one page docunent. It is attached
as an appendix to this opinion. As can be seen, the site of the

timber was identified sinply as being two tracts in Roane County.

I n Novenber, 1993, the nonth in which the contract was
si gned, Sheets hired |loggers to harvest the tinber and haul it to
his |unber yard. The |oggers noved their equi pnent onto a field
adj acent to the tinber; in order to get the necessary equi pnent
into the woods to take down the trees, they cut three hickory
trees. The parties agree that Bobby Kyle had told Sheets not to
cut any species of tree other than white and red oak; however,
the loggers testified that cutting the three hickories was
necessary to create a right-of-way into the woods for their
equi pnent. Bobby Kyl e conpl ai ned that the | oggers’ equipnment was
causi ng damage to his field.® He told the loggers to |leave his
property. Wen the |oggers were ordered off the property, they
had only harvested a part of the tinber on the west side of the
Sweet wat er - Ki ngston road (the “west tract”), and had not yet
begun operations on the tract on the east side (the “east
tract”). Since Bobby Kyle would not allow any further

harvesting, Sheets brought the instant action.

At trial, a controversy devel oped over exactly what

The chancellor held that the cutting of the hickory trees was
reasonably necessary to facilitate the harvesting of the tinber, and thus not
a material breach of the contract. He also found that the damage to the field
caused by the equi pment was unavoi dabl e, and that the | oggers would have
repaired it after harvesting if they had been given a chance. The Kyles do
not challenge either of these holdings on this appeal
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 and was included in the two tracts to which the contract nade
reference. The Kyles introduced a tax map of the area which
showed that the west tract was actually divided into two separate
parcels for property tax purposes, and argued that the two tracts
mentioned in the contract referred to the two parcels on the west
tract. Sheets contended that the parties contracted for the sale
of the tinber on both the east and west tracts, arguing that
there was no fence marking the boundary between the two parcels
on the west tract, and that Bobby Kyle had not informed himthat
the west tract was really two parcels. He testified that the
parties treated the property on the west side of the road as one
single tract for the purpose of the sale. The Chancell or
resolved this issue in favor of Sheets, finding that the parties
intended to include all of the oak trees on both sides of the

r oad.

In this non-jury case, our review is de novo upon the
record of the trial court’s proceedi ngs; however, that record
comes to us acconpani ed by a presunption of correctness, unless
t he preponderance of the evidence is otherwwse. T.R A P. 13(d);
Uni on Carbide Corp. v. Huddl eston, 854 S.W2d 87, 91 (Tenn.

1993).



The Kyles’ first issue is whether the Chancellor erred
in allowing extrinsic parol evidence to aid in the interpretation
of the contract. Although our review of the record indicates
this contention is without nmerit, we will not unduly | engthen
this opinion with further discussion of this issue because no
obj ection was nade to the introduction of extrinsic evidence at
trial. “Appellate review on the inproper adm ssion of evidence
I's wai ved unl ess the evidence was tinely objected to at the
trial.” Huey v. Tipton, 734 S.W2d 330, 332 (Tenn. App. 1986).

W note, in passing, that the record reflects that the Kyles al so
i ntroduced a significant anmount of extrinsic evidence regarding

t he nmeani ng of the contract.

The Kyl es next chall enge the Chancellor’s ruling that
the two tracts described in the contract referred to the I and on
both the east and west tracts. As noted above, the Kyles argue
that the contract was only for the sale of the tinber on the west
tract. In support of this position, the Kyles produced proof
showi ng that the west tract is divided into two separate parcels
for tax purposes. They contend that the evidence clearly shows
that the southern part of the west tract was jointly owned by
Dennis Kyle and the latter’s son, Joe Kyle. Bobby Kyle owns the

northern part of the west tract, but he testified that he had



previously given the tinber on that part to Dennis.? It appears
fromthe record that Bobby Kyle owns the east tract. In sunmary,
the Kyles argue that all of the tinber on the west tract was
owned by Dennis Kyle while the tinber on the east tract was owned
solely by Bobby Kyle. Fromthis, the Kyles argue that since
Bobby Kyl e signed the contract in the nane of “Dennis Kyle,” the
parties only intended to contract for the sale of tinber on the

west tract, all of which was owned by Dennis Kyl e.

Sheets, on the other hand, contends that the sale was
for tinber on both the east and west tracts. |In support of his
t heory, Sheets introduced proof suggesting that there was no

3 and he testified

fence between the parcels on the west tract,
t hat Bobby Kyl e presented the property on the west side as one
single tract. He testified that “nothing was nmenti oned about two
parcel s” on the west tract. Al of the parties concur that Bobby
Kyl e took Sheets and Patterson to the east tract and showed them
the tinber on that tract after showing themthe tinber on the
west tract. Sheets and Patterson stated that Bobby Kyle clearly
presented the tinber on the east tract to themas part of the
sal e, and that they woul d not have offered $14,500 for the tinber

on the west tract alone. Finally, Sheets presented

uncontradi cted proof that the best trees on both tracts, the oak

2on cross-exam nation, Bobby Kyle admtted that there was no written
conveyance of his gift of the tinmber to Dennis.

3Sheets and Patterson testified unequi vocally that there was no fence or
di vi der between the two parcels. Bobby Kyle testified there was a fence
running through the non-wooded part of the land, but no fence, only steel
posts every hundred feet, separating the parcels on the wooded part.
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veneer tinber trees, had nunbers painted on them The trees on
the west tract started with the nunber “1" and continued up to
“34,” and the first nunbered tree on the east tract began at “35"

and continued in sequence.

The Chancel l or concluded that the parties intended to
contract for the sale of tinber on both the east and west tracts.
Al t hough there is evidence supporting the parties’ conpeting
t heori es, we cannot say that the evidence preponderates agai nst
the Chancellor’s finding. This conclusion is bolstered by Bobby
Kyle's own testinony regarding statenents he nmade to Sheets and
Patterson about the tinber on the east tract, which was referred

to as “Parcel 42" at trial

Q Wien you went back there you wal ked al
around that woods with M. Sheets and M.
Patterson; didn't you?

A No, | didn't walk all the way around.

Q I'mtalking about the tract--the Parcel
42.

A I--1 was sitting in ny truck when they
cone out of the woods.

Q What did you say to M. Sheets about not
cutting any poplar on that property?

A Well all M. Sheets said to ne, he cone by
where | was sitting at. He said it wll be
all right to cut themash, won't it? And I
told himno. And he--he wanted to know if it
woul d be all right to cut themcherries. And
I told himno.

Q Now we’'re tal king about back here behind
Denni s’ house, [the east tract] on Parcel 42.



A: Yeah, but on this part right here he cone
by and wanted to know if it would be al
right to cut the firewood, and | told himno.

* * * *

Q But now you told himon that 42 that you
didn’t want himto cut the ash, Parcel 42

t here?

A:  Unh- huh.

Q And that’s right over here, across the
road. You told himyou didn’t want the ash
cut on that?

A. Wien he asked ne if it would be all right
tocut it, why I told himl didn't want it
cut.

Q And you told himyou didn’'t want the
poplar cut on it?

A: Uh- huh
Q Is that right?
A. That’s right.

Q You didn’'t want himto cut anything but
t he oak?

A. The oak, yeah, right. | didn't want them
hol | ow oaks cut either, that they cut.

(Enphasis added). W agree with and affirmthe Chancellor’s

ruling on the Kyles’ second issue.



We now turn to the issues regarding liability and
damages. The Chancellor found that the Kyl es breached the
contract when Bobby Kyle refused to allow Sheets to harvest the
tinber, and held that the Kyles were jointly and severally liable
for danages resulting fromthe breach. The Kyles argue on appea
that the Chancellor erred by holding the defendants jointly and
severally liable. W agree that Dennis Kyle should not have been

held liable for the sale of Bobby Kyle's tinber.

It is undisputed that Bobby Kyle had authority to act
as agent for his son in selling the latter’s tinber, and that he
so acted by signing Dennis Kyle's nane to the contract. Dennis
Kyle admtted that his father had authority to sell his tinber
and therefore Dennis Kyle is liable, as principal, for the breach
of contract for sale of his own tinber. However, it is clear
that Dennis Kyle was not directly involved in this transaction
and was not present during either the negotiations regarding or
the execution of the contract. Consequently, we can conceive of
no theory whereby, under these circunstances, Dennis Kyle could
be liable for the breach regarding his father’s tinber, all of

which was | ocated on the east tract.

The issue of Bobby Kyle's liability presents a
di fferent question. Should he be held liable for breach of the

contract for the sale of the entirety of the tinber, or only of
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his own? W exam ne the rules of agency in Tennessee to

ascertain the answer.

Ceneral |l y speaki ng, whether an agent is personally
|iable for contracts executed on behalf of his or her principal
depends upon whet her and to what extent the agent discloses the
exi stence and identity of the principal. |If the agent discloses
the fact that he or she is contracting for another, the contract
is generally presuned to be that of the principal alone. Weks
v. Summerlin, 466 S.W2d 894, 899 (Tenn. App. 1970); Rooney v.
Callins, 459 S.W2d 430, 438 (Tenn. App. 1970); United Anerican
Bank of Menphis v. Gardner, 706 S.W2d 639, 642 (Tenn. App. 1985).
The general rule has been characterized by the Suprene Court as

foll ows:

If a contract is nade with a known agent
acting wwthin the scope of his authority for
a disclosed principal, the contract is that
of the principal alone, unless credit has
been given expressly and exclusively to the
agent, and it appears that it was clearly his
intention to assune the obligation as a
personal liability and that he has been
informed that credit has been extended to him
al one. The presunption is that where one
known to be an agent deals or contracts
within the scope of his authority, credit is
extended to the principal alone and the act
or contract is his engagenent as if he were
personal |y present and acting or contracting.

Hanmond v. Herbert Hood Co., 221 S.W2d 98, 102-103 (Tenn. 1948),

quoting 2 Am Jur. 247-48, 8315.
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Conversely, if an agent does not disclose that he or
she is contracting for another, the general rule is that the
party with whomthe agent contracted, upon discovering the
exi stence of the principal, may elect to hold either the
principal or the agent liable, but not both. Davis v. MKinney,
46 Tenn. 15, 17-18 (1868); Phillips v. Rooker, 184 S W 12, 13
(Tenn. 1916); Sparkman v. Phillips, 371 S.W2d 162, 166-67
(Tenn. App. 1962); Holt v. Anerican Progressive Life Ins. Co., 731

S.W2d 923, 925 (Tenn. App. 1987).

In the present case, the testinony is in conflict about
what was said by way of explanation regardi ng Bobby Kyle's
refusal to sign the contract in his own nane, and insisting on
signing as “Dennis Kyle.” Bobby Kyle, as previously noted,
testified that Sheets and his agent “knowed it was Dennis’ tinber
to start with, | had done told themit was Dennis’.” Patterson
testified that Bobby Kyle did not tell themthe tinber on the
west tract was owned by Dennis Kyle. Patterson stated that
al t hough he knew the man with whomthey were dealing was naned
“Joe Kyle,” and that he had a son naned Dennis, “I didn't know
how he signed his nane even. | never had no reason to know.”~

Sheets was not questioned on this issue at the trial.
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It is clear that there was sonething | ess than ful
di scl osure, but nore than no disclosure at all. However, we
think there is no need to attenpt to force these facts into a
| egal niche of “disclosure” or “no disclosure.” This is because
the caselaw in this area indicates that we should | ook also to
the overall intention of the parties, as evidenced by their
conduct and the other surrounding circunstances as well as the
contract itself, to determ ne whether the agent nanifested an
intent or willingness to be held personally |iable on the
contract. The Tennessee courts have made the foll ow ng pertinent

statenments in this regard:

[While it is true as a general rule that in
| aw “an agent who, acting within the scope of
his authority, enters into contractua
relations for a disclosed principal, does not
bind hinself, in the absence of an express
agreenent to do so,” yet it is also true that
whet her such an agent does by such a
transaction bind hinmself depends on the
intention of the agent and the person dealing
with him and this intention nust be gathered
fromthe facts and circunstances of each
particular case. And it is the disclosed

i ntention that governs, and not sone hi dden
intention of the agent; and so the agent may
beconme personally |iable, although this be
contrary to his actual intention, if he has
in fact bound hinself according to the terns
of the contract.

Siler v. Perkins, 149 S.W 1060, 1061 (Tenn. 1912). Also
pertinent here is the followng fromthe case of Brown v. Mys,

241 S.W2d 871 (Tenn. App. 1949):
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It is true. . .that where an agent discl oses
his principal and contracts so as to bind the
principal, the contract will ordinarily be
regarded as that of the principal alone. But
the contract may bind the agent alone, or the
princi pal al one, or both together, depending
on the intention of the parties manifested by
the terns of the contract. That is, one as
agent may nmake a contract on behalf of his
princi pal and al so on behalf of hinself

i ndi vidual Iy, making them both parties and
joint principals to the contract.

Id. at 873; see Smth v. Continental Ins. Co., 469 S.W2d 138,
149 (Tenn. App. 1971); see also V.L. Ni chol son Co. v. Transcon
Inv. and Financial Ltd., Inc., 595 S.W2d 474, 483 (Tenn. 1980)
(“The agent ordinarily does not incur liability unless it is
shown that he intended to be personally responsible for his
actions.”); United American Bank of Menphis, 706 S.W2d at 642
(“If the principal on a contract is disclosed,. . .the contract
is that of the principal alone unless the agent manifests a
contrary intent.”); Holt, 731 S.W2d at 925 (“. . . a contract
with a known agent for a disclosed principal is the contract of
t he principal unless circunstances show that the agent intended

to be bound or assuned the obligations under the contract.”)

We are of the opinion that Bobby Kyle, through his
conduct and course of dealing with Sheets and his agent,
mani fested an intent to be held liable on the whol e contract,
including the sale of Dennis Kyle's tinber as well as his own.
Sheets dealt with Bobby Kyle fromstart. Bobby Kyle initiated

the deal by contacting the buyer and he concluded it when he
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somewhat cryptically signed “Dennis Kyle” for the sale of tinber
bel onging to hinself and his son. Kyle was the one who showed
the tinber, gave instructions regarding its harvesting, received
and accepted the offer, signed the contract, and accepted the
consi deration of $14,500 from Sheets. He clearly presented

hi msel f as the person with whomthe deal was to be nade. Under
t hese circunstances we feel Kyle manifested the requisite intent
to be held personally responsible for the sale of Dennis Kyle's

ti nmber.

We now briefly discuss the issue of whether the award
of $20,000 in damages”’ is excessive. Sheets presented detailed
evi dence of the nunber of contracted-for tinber trees which
remai ned uncut, and the estimated price he wuld have received
for the tinber, broken down into categories according to the
grade of the tinber. The Kyles’ expert testified that, regarding
t he hi gh-grade “veneer” trees, Sheets’ estinmate of $1,500 per
t housand board feet was reasonable. Regarding the |ow grade
“saw’ tinber, the Kyles’ expert testified that selling them at
Sheets’ estimate, $100 per thousand board feet, “would be giving
them away.” The Kyl es presented no evidence tending to
contradict Sheets’ proof of damages. W find the Chancellor’s
award correct as to the total anmpunt of damages due for the

breach of this contract.

“The Chancell or awar ded damages in accordance with his finding that “the
alternative relief sought by plaintiff of being permtted to return and
conpl ete his timber operation on defendants’ |and woul d not be feasi ble under
the circumstances.” The Kyles do not challenge this finding.
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Accordingly, we affirmso nuch of the Chancellor’s
judgment as provides that the damages for breach of contract are
$20, 000, but vacate his holding that Bobby Kyle and Dennis Kyle
are jointly and severally liable for all of this sum Since we
are unable to separate the portion of the damage award applicabl e
to the tinber owned by Dennis Kyle, i.e., all of the oak tinber
on the west side of the road fromthat part applicable to the
ti mber owned by Bobby Kyle, i.e., the oak tinber on the east side
of the road, we remand this case to the trial court for the
pur pose of apportioning the $20,000 award between that applicable
to Dennis Kyle's tinber and that applicable to Bobby Kyle's
tinber. As to the fornmer, Bobby Kyle and Dennis Kyle are jointly

and severally liable; as to the latter, only Bobby Kyle is

i abl e.

Costs on appeal are taxed to the appell ants.

Charl es D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

WIlliamH | nman, Senior J.
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